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The Unique Challenges of Cross-Cultural Justice
THE ADMINISTRATION OF JUSTICE IN A MULTILINGUAL SOCIETY-OPEN TO INTERPRETATION
OR LOST IN TRANSLATION?
The proper use of interpreters can help protect the rights of persons with limited English proficiency and
facilitate the fair and efficient administration of justice.
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The Court: You got anybody here that understands English better than you?
Unknown Person: I do, sir.
The Court: Well, why don’t you just come up here. Are you charged with something too or are you his friend?
Unknown Person: (Inaudible.)
The Court: Well, you can come on up here. Sounds to me like he better enter a ‘not guilty’ plea, seeing as he can go
to jail big time.
Unknown Person: He said he’s guilty.1
The number of persons in the United States over the age of five who speak English less than very well soared from
14 million in 19902 to 24.5 million in 2007,3 a whopping 175 percent increase. Although Spanish is the non-English
language spoken most frequently at home, there are more than 300 single languages or “language families” used in
the United States.4 These statistics point to an ever-increasing challenge confronting state and federal courts charged
with providing access to justice for all-including individuals whose primary language is not English and who have a
limited ability to read, speak, write, or understand English (often referred to as “limited English proficient” or
“LEP” individuals). In the federal courts alone, interpreted events (defined as one interpreter, one case number, one
date) have been increasing steadily over the past decade, from approximately 100,000 in 1996, to 232,457 in 113
different languages in the 12 months ending September 30, 2007.
Given that language and cultural barriers may prevent criminal defendants from effectively participating in their
trials, result in misinterpretation of witness statements made to triers of fact during court proceedings, deter minority
litigants from the civil justice system as a forum for redress of grievances, and exclude large sectors of the population from jury pools,5 the lack of sufficient numbers of qualified interpreters in the courtroom poses *225 a significant threat to the fair, impartial, and efficient administration of justice.6 Identifying, training and supervising reliable
interpreters in a wide variety of languages also presents a significant management issue for the courts.
The proper use of interpreters can help protect the rights of LEP parties and facilitate the fair and efficient administration of justice. Only through competent interpretation can an LEP party understand the statements of the judge,
opposing counsel, and the party’s own counsel, as well as the testimony of witnesses, and assist in his or her own
defense. Interpretation also enables judges, juries, and counsel to understand the testimony of defendants, witnesses,
and other parties. Furthermore, interpreters make it possible for the court reporter to produce an accurate Englishlanguage record of court proceedings.

Right to an interpreter
The right to an interpreter, although not specifically guaranteed under the U.S. Constitution, has been established
through case law interpreting the Sixth Amendment right of a defendant to confront adverse witnesses and participate in his own defense,7 including the right to effective assistance of counsel, as well as through the fundamental
fairness required by the Fifth Amendment’s due process clause, as applied to the states through the Fourteenth
Amendment. Certain state constitutions (e.g., California and New Mexico) also recognize the right to an interpreter
for LEP defendants in criminal cases, and state courts have recognized a variety of federal constitutional sources of
the right to an interpreter.
The Court Interpreters Act, 28 U.S.C.A. §1827 (1978), requires federal courts to appoint an interpreter in criminal
and civil actions commenced by the federal government in U.S. district courts, and applies to both pretrial and grand
jury proceedings. Other mandates for interpreters are included in Justice Department regulations implementing Title
VI of the Civil Rights Act of 1964, as well as Executive Order 13166 (ordering all federal departments and agencies
to develop policy guidelines to improve access by LEP persons to federally funded services).
In addition, a number of states have enacted statutes and rules mandating the appointment of court interpreters in
criminal cases, in juvenile proceedings, and in certain civil cases (especially in family-related proceedings after a
protective order is sought or granted, and in cases involving child abuse, neglect, or termination of parental rights, as
well as in mental commitment and guardianship proceedings). In most civil cases, however, the courts normally
have discretion to determine whether the expense of the court interpreter should be paid by the state, or assessed to
one party or among the parties.
Despite the various constitutional and statutory protections providing for the appointment of interpreters, many
states still have no coherent system for providing interpreter services or ensuring the competence of interpreters.
Anecdotal reports, newspaper articles, and even court-sponsored studies indicate that due process and fundamental
fairness considerations are being given short shrift in the treatment of LEP participants in the courts.
For example, LEP persons often have no means to communicate with court clerks, staff, or judicial officers; judges
often lack the training necessary to distinguish between litigants who understand rudimentary English and those who
are truly proficient in the language; court interpreters are permitted to interpret without any demonstrated competency, and some courts routinely allow untrained, non-professionals, including relatives and friends, to act as interpreters;8 courts are allowing cases involving LEP parties, including criminal defendants, to proceed without qualified interpreters or, in some cases, any interpreters at all; and some states have no system for training judges, court
officials, or attorneys in issues related to utilization of interpreters. The lack of available qualified interpreters often
causes substantial delay and disruption in court proceedings, and has led in some cases to reversals at the *226 appellate level.9
In one of the most oft-cited examples, Negron v. New York, 434 F.2d 386 (2d Cir. 1970), the court reversed a murder conviction where the defendant had been denied an interpreter. The court emphasized that the stakes were even
greater than the defendant’s Sixth Amendment right to confront witnesses against him: “Considerations of fairness,
the integrity of the fact-finding process, and the potency of our adversary system of justice forbid that the state
should prosecute a defendant who is [in effect] not present at his own trial.”10 As the court noted in United States v.
Carrion, 488 F.2d 12 (1st Cir. 1973), in criminal cases, “[t]he right to an interpreter rests most fundamentally . . . on
the notion that no defendant should face the Kafkaesque spectre of an incomprehensible ritual which may terminate
in punishment.”
Trial courts enjoy broad discretion in the appointment and qualification of interpreters. Appeals based on interpretation problems are difficult, largely because there is rarely a record of the foreign language communications to compare to the official English language record of court proceedings. Nevertheless, trial courts have been reversed in
cases where they appointed interpreters who did not speak the defendant’s language11 or who were unqualified or
unable or unwilling to fully and properly interpret testimony,12 as well as in cases where delays in the appointment
of interpreters violated defendants’ speedy trial or other rights.13 Moreover, interpretation problems are not confined
to the courtroom. Injustice may result from inadequate interpretation at other stages of the process.14
At least some of these issues are being addressed as states move to modernize and improve interpreting standards in
the courts. A majority of states are now members of the Consortium for State Court Interpreter Certification (discussed below), which develops court interpreter proficiency tests and provides technical assistance to members. At
the federal level, the State Court Interpreter Grant Program Act,15 which would provide funding for the improve-

ment of state court interpreter programs, has been introduced in the Senate on several occasions, and was reported
favorably by the Senate Judiciary Committee in 2008, but has never come up for vote.
Court interpreting basics
A court interpreter is an intermediary or conduit whose participation allows an LEP person to participate meaningfully in a judicial proceeding. The interpreter conveys the meaning of a word or group of words from a source language (SL) into a target language (TL). The goal of the interpreter is to produce a “legal equivalent” of spoken
communications, which has been described as a “linguistically true and legally appropriate interpretation of statements spoken or read in court, from the second language into English or vice versa.”16 The interpreter is required to
render the form and content of the discourse in a verbatim manner, and cannot edit, summarize, delete, or add to the
original SL statements. Thus, obscene language, slang, and colloquial expressions must all be conveyed, conserving
the language level, style, tone, and intent of the speaker.
Although the “verbatim” standard is required at least in part because the interpreter’s version of the spoken discourse becomes the official record of the proceeding, a truly verbatim interpretation is often impossible because
many terms and phrases in the SL may have no exact equivalent, or may even be nonsensical, in the TL. The interpreter must therefore mediate between the verbatim requirement of the legal record and the need to convey a meaningful message in the TL. The dichotomy is resolved by focusing on conceptual units that must be conserved on a
concept-by-concept, as opposed to a word-by-word, basis. Thus, as the Supreme Court of Minnesota observed in
Minnesota v. Mitjans, 408 N.W. 2d 824, 832 (Minn. 1987), interpretation “is an art more than a science, and there is
no such thing as a perfect translation of . . . testimony.”
There are two principal modes of oral interpretation used in court interpreting: consecutive and simultaneous. *227
In consecutive interpretation, the interpreter listens and speaks in a sequential manner after the speaker has completed a thought. This form of interpreting is used principally for witness testimony, and allows the jury to pay full
attention to the defendant’s tone of voice, demeanor, and body language. (Even if the jury is unable to speak the
defendant’s language, it may still draw inferences regarding these non-verbal elements.) Simultaneous interpretation
is performed contemporaneously with courtroom discourse. The interpreter may be seated behind and whisper into
the ear of the LEP speaker, or may use electronic equipment, with headphones, through which the LEP speaker
hears the interpretation. A third form of interpretation, called summary interpretation, is a method of paraphrasing or
summarizing the words of a speaker, and is not appropriate in a courtroom or during counsel’s meeting with a client.
Interpretation should be distinguished from translation. Translation refers to the process of converting written text
from one language into written text in another language. Interpretation and translation involve very different skills,
which means that an excellent interpreter may not serve well as a translator, and vice versa. However, sight translation, a hybrid task by which an interpreter reads a document written in one language while rendering it orally into
another language, is often performed by court interpreters.
Interpreter qualification
Court interpretation is a highly specialized, and particularly demanding, form of interpreting. Court proceedings not
only involve interactions at a significantly higher level of difficulty than conversational language, but also require a
familiarity with legal terminology and procedures and with the cultural context impacting the parties in the court
proceedings. The court interpreter’s successful performance is dependent on his or her ability to convey the
speaker’s words and presentation style in the courtroom setting, without changing colloquial expressions or tone.
To be fully competent in all situations, an interpreter should possess at least the following attributes: (1) strong language skills in both English and the foreign language, including a knowledge of legal terminology and idiomatic
expressions and slang in both the source and target languages, as well as an understanding of geographic differences
in meaning and dialect; (2) skills in the three *228 basic modes of interpreting (consecutive and simultaneous interpretation and sight translation), including highly developed short-term memory skills that allow the interpreter to
listen, understand, memorize, interpret, and speak at the same time, as well as experience in determining the appropriate mode to use in particular courtroom situations; and (3) an understanding of ethical and professional standards
and how to apply those standards in a courtroom setting.
The Court Interpreters Act of 1978 and subsequent 1988 amendments mandated a national exam for certifying interpreters qualified to interpret in federal courts. The Administrative Office of the U.S. Courts has developed such an

exam for Spanish, Navajo, and Haitian-Creole, although only the Spanish exam is currently administered. Interpreters who pass this exam and meet the other qualifications of the Administrative Office are referred to as certified
interpreters. The Administrative Office’s Federal Court Interpreter Certification Examination is administered in two
phases and includes written and oral tests that, among other things, measure a candidate’s ability to accurately perform simultaneous as well as consecutive interpretation and sight translations as encountered in the federal courts.
Apart from certified interpreters, the Administrative Office classifies two additional categories of interpreters: professionally qualified interpreters and language skilled interpreters. Individuals may be deemed professionally qualified if (1) they have previously been employed as conference or seminar interpreters with any United States agency
or with the United Nations or a similar entity if the condition for employment includes successfully passing an interpreter examination, or (2) they are members in good standing of a professional interpreter association that requires a
minimum of 50 hours of conference interpreting and the sponsorship of three active members of the same association. Interpreters who are not certified or considered professionally qualified can be classified as language skilled
interpreters if they can demonstrate to the satisfaction of the court their ability to effectively interpret from the foreign language into English and vice versa in court proceedings.
At the state level, the National Center for State Courts has established the Consortium for State Court Interpreter
Certification to develop court interpreter proficiency tests for use by member states. Forty states were members of
the Consortium as of the end of 2007. The Consortium has constructed a variety of testing instruments in some 17
languages, and has also supported the development of a written examination focusing on vocabulary, legal terminology, court procedure, and professional ethics. In addition, some states have developed their own testing programs;
and one professional organization, the National Association of Judiciary Interpreters and Translators (NAJIT), has
developed an oral performance examination for its members (for Spanish interpreters only).
Utilization of interpreters
In 1995, the National Center for State Courts published Model Guides on court interpretation for policy and practice
in the state courts,17 which recommended standards governing the use of interpreters in trial courts. The “Judge’s
Guide to Standards for Interpreted Proceedings,” contained in Chapter 6, sets forth a number of recommendations on
the use of interpreters in the courtroom, which are summarized here along with other tips for the proper and efficient
use of interpreters.
• All interpreters appointed by the court should be as highly qualified as possible. Trial judges should urge that a
coordinator of interpreter services be designated whose responsibilities include meaningful screening and assessment of interpreters’ skills before placing their names on a roster of court interpreters who may be called to interpret
on a regular basis in the court.
• Judges should presume a bona fide need for an interpreter when a representation is made by an attorney or by a pro
se litigant that a party or witness has limited proficiency in English and requests an interpreter.
• When two or more defendants who need an interpreter speak the same language, interpreting equipment should be
used to provide simultaneous interpretation of the proceedings.
• Every interpreter used in the court should be required to swear an oath to interpret accurately, completely, and impartially.
• The judge should always remind the interpreter and court participants that the interpreter, when addressing the
court on her or his own initiative, should speak in the third person and identify her or himself as “the interpreter” or
“this interpreter.”
• Before proceedings begin, the judge should explain the role and responsibilities of interpreters to all the courtroom
participants in any court proceeding.
• The judge should advise every witness of the role of the interpreter immediately after the witness is sworn and
before questioning begins. As the judge gives the advisement, the interpreter should simultaneously interpret it for
the witness.

• Any time an interpreter is required for a jury trial, the judge should advise the jurors of the role and responsibilities
of interpreters, and the nature of evidence taken through an interpreter.
• When a case involves an LEP party, the judge should instruct the panel of jurors before voir dire begins that an
interpreter is sitting at counsel table to enable the party to understand the proceedings. It is also important to determine whether prospective jurors are affected by the presence of an interpreter due to, among other things, prejudice
against LEP persons, and whether prospective jurors speak *229 the foreign language that will be used during the
proceeding and may not be able to pay attention only to the interpretation.
• After a jury is impaneled and before a trial begins, the judge should instruct jurors as part of the pre-trial instructions that they may not give any weight to the fact that a principal party in interest has limited or no proficiency in
English and is receiving the assistance of an interpreter.
• When the trial involves witness interpreting, the judge should give instructions to jurors before the witness interpreting begins that include the following points:
- Jurors must treat the interpretation of a witness’s testimony as if the witness had spoken English and no interpreter
were present;
- Jurors must not evaluate a witness’s credibility positively or negatively due to the fact that his or her testimony is
being given through an interpreter;
- Jurors who speak a witness’s language must ignore what is said in that language and treat as evidence only what
the interpreter renders in English. Such jurors must ignore all interpreting errors they think an interpreter may have
made.18
Other practical procedures a judge can observe to ensure the most effective use of interpreters during proceedings
include: 1) keeping the courtroom as quiet as possible and allowing only one person to speak at a time, 2) speaking
and assuring that others speak at a volume and rate that can be accommodated by the interpreter, 3) permitting witness interpreters to use appropriate signals to regulate speakers when the length of an utterance approaches the outer
limit of the interpreters’ capacity for recall, 4) making certain that the interpreter can easily hear and see the proceedings, and 5) ensuring that the interpreter has conversed briefly with the LEP person to be certain that the interpreter and the party or witness are able to communicate adequately.
Finally, the record of the case made by a court reporter in interpreted proceedings consists only of the English language spoken in court. However, errors on the part of the interpreter alter the evidence presented to the judge and
jury. If the accuracy of the interpretation is challenged, the objection cannot be evaluated after the fact by the trial
judge, or later on appeal, unless an audio or audio/video recording of the source language testimony exists *230 to
supplement the court reporter’s transcript of the proceedings in English. Judges who regularly hear interpreted matters should thus explore the feasibility of making tape recordings of all witness interpreting and, as a second priority,
of all proceedings interpreting.
Interpreter fatigue
Courts should be aware of and make provisions for dealing with interpreter fatigue. Although court interpreting may
seem effortless to others, it is highly demanding and mentally taxing, and mental fatigue sets in after approximately
30 minutes of sustained simultaneous interpretation, resulting in a marked loss in accuracy, no matter how experienced or talented the interpreter may be. If interpreters work without relief in proceedings lasting more than 30-45
minutes, the accuracy of interpretation may be compromised.
If a proceedings interpreter believes that the quality of interpretation is about to be jeopardized due to fatigue, the
interpreter should inform the court, and a recess should be taken or a replacement obtained. For any proceeding lasting longer than 30 minutes of continuous simultaneous interpretation, two interpreters should be assigned so they
can relieve each other at periodic intervals. A similar standard should be observed for continuous witness interpreting.
Errors

Interpreting is an extraordinarily demanding activity, and cannot be error-free even with sufficient rest intervals.
Appreciation of this reality should be extended to the interpreter during any allegations of inaccurate interpretation.
When a witness interpreter discovers his or her own error, the interpreter should correct the error at once. If the interpreter becomes aware of an error after the testimony has been completed, he or she should request a bench or side
bar conference with the court and the lawyers to explain the problem. The court can then decide whether a correction on the record is required.
When an error is suspected by the judge, an attorney, or another officer of the court, the problem should be raised at
the earliest convenient opportunity, and in any event before the witness is released. In the case of a jury trial, the
issue should be handled at a side bar conference. The following steps are recommended:
• The judge should determine first whether the issue surrounding the allegedly inaccurate interpretation is substantial
or potentially prejudicial and requires determination.
• If the judge agrees that the error is substantial or could be prejudicial, then the judge should refer the matter first to
the interpreter for reconsideration. If this does not resolve the problem, evidence from other expert interpreters or
any other linguistic expert the judge may select should be sought. In extreme circumstances it may be appropriate to
permit attorneys from both sides to submit an expert.
• The judge should make a final determination as to the correct interpretation. If the determination is different from
the original interpretation, then the court should amend the record accordingly and advise the jury.
Parties objecting to the court’s decision between the competing versions should be given the opportunity to make
clear their exception on the record.
Resources and technology
There are a variety of sources to obtain court interpreter resources, including full-time staff court interpreters, freelance contract interpreters, and private agencies. There are also substantial resources available on the internet,
through state or federal court interpreter offices. Another initiative to strengthen state courts’ ability to access qualified court interpreters is the establishment of regional pools of interpreters, particularly for less frequently-used languages, that participating states will support through shared resources and coordinated testing and administration.
Yet another option employed by some states is the use of telephonic interpreter services for non-evidentiary *231
proceedings when a court interpreter is unavailable. Telephonic interpreting has been used by courts for many years
and enables court systems to access competent interpreters in a variety of languages, regardless of their location.
Many states contract with private companies to obtain interpreter services for short non-evidentiary proceedings, and
some state courts have even developed in-house telephone interpreting programs using their staff attorneys and/or
their roster of qualified interpreters. However, telephonic interpreting programs have limitations due at least in part
to the fact that the lack of visual cues diminishes the capacity of the interpreter to understand the context of the spoken words in the proceeding.
A newer technology to advance language interpretation services is remote video interpreting services. Remote video
interpreting offers a combination of video and audio connections, allowing the interpreter to gather more of the visual cues lacking with telephonic interpreting. There are now a variety of remote video interpreting services available
that can provide on-demand access to interpreters so long as the parties have access to a high-speed broadband connection and videoconferencing equipment and related software.
***
Given the large number of people in the U.S. with limited English proficiency, foreign language interpreters are essential to assuring full access by all to the justice system. Court interpreters must be properly qualified and utilized,
and it is up to the judge to ensure that the role of the interpreter is clearly understood by all courtroom participants.
Model voir dire for determining the need for an interpreter
In general: Avoid any questions that can be answered with “yes - no” replies.
Identification questions:

“Ms. ___, please tell the court your name and address.”
“Please also tell us your birthday, how old you are, and where
you were born.”
Questions using active vocabulary in vernacular English:
“How did you come to court today?”
“What kind of work do you do?”
“What was the highest grade you completed in school?”
“Where did you go to school?”
“What have you eaten today?”
“Please describe for me some of the things (or people) you see in the courtroom.”
“Please tell me a little bit about how comfortable you feel speaking and understanding English.”
Source: National Center for State Courts, Court Interpretation: Model Guides for Policy and Practice in the State
Courts.
Suggested text for judge’s statement in court to clarify the role of the interpreter
We are going to have an interpreter assist us through these proceedings, and you should know what [she] can do and
what [she] cannot do. Basically, the interpreter is here only to help us communicate during the proceedings. [She] is
not a party in this case, has no interest in this case, and will be completely neutral. Accordingly, [she] is not working
for either party. The interpreter’s sole responsibility is to enable us to communicate with each other.
The interpreter is not an attorney and is prohibited from giving legal advice. [She] is also not a social worker. [Her]
only job is to interpret, so please do not ask the interpreter for legal advice or any other advice or assistance.
Does anyone have any questions about the role or responsibilities of the interpreter?
If any of you do not understand the interpreter, please let me know. Is anyone having difficulty understanding the
interpreter at this time?
Source: National Center for State Courts, Court Interpretation: Model Guides for Policy and Practice in the State
Courts.
Interpreter’s oath
Do you solemnly swear or affirm that you will interpret accurately, completely and impartially, using your best skill
and judgment in accordance with the standards prescribed by law and [the code of ethics for legal interpreters]; follow all official guidelines established by this court for legal interpreting or translating, and discharge all of the solemn duties and obligations of legal interpretation and translation?
Source: National Center for State Courts, Court Interpretation: Model Guides for Policy and Practice in the State
Courts.
Suggested text for clarifying the interpreter’s role to the witness
I want you to understand the role of the interpreter. The interpreter is here only to interpret the questions that you are
asked and to interpret your answers. The interpreter will say only what we or you say and will not add, omit, or
summarize anything.

The interpreter will say in English everything you say in your language, so do not say anything you do not want everyone to hear.
If you do not understand a question that was asked, request clarification from the person who asked it. Do not ask
the interpreter.
Remember that you are giving testimony to this court, not to the interpreter. Therefore, please speak directly to the
attorney or me, not to the interpreter. Do not ask the interpreter for advice.
Please speak in a loud, clear voice so that everyone and not just the interpreter can hear. If you do not understand the
interpreter, please tell me. If you need the interpreter to repeat something you missed, you may do so, but please
make your request to the person speaking, not to the interpreter.
Finally, please wait until the entire question has been interpreted in your language before you answer.
Do you have any questions about the role of the interpreter? Do you understand the interpreter?*
*Note that the interpreter is simultaneously interpreting this advisement while the judge is speaking, and therefore
the witness has an opportunity to recognize any problems with communication.
Source: National Center for State Courts, Court Interpretation: Model Guides for Policy and Practice in the State
Courts.
Suggested text for clarifying the interpreter’s role to the jury
Proceedings interpreting
This court seeks a fair trial for all regardless of the language they speak and regardless of how well they may or may
not speak English. Bias against or for persons who have little or no proficiency in English because they do not speak
English is not allowed. Therefore, do not allow the fact that the party requires an interpreter to influence you in any
way.
Witness interpreting
Treat the interpretation of the witness’s testimony as if the witness had spoken English and no interpreter were present. Do not allow the fact that testimony is given in a language other than English to affect your view of [her]
credibility.
If any of you understand the language of the witness, disregard completely what the witness says in [her] language.
Consider as evidence only what is provided by the interpreter in English. Even if you think an interpreter has made a
mistake, you must ignore it completely and make your deliberations on the basis of the official interpretation.
Source: National Center for State Courts, Court Interpretation: Model Guides for Policy and Practice in the State
Courts.
Further reading and additional sources of information
M. Carter-Balske, L. Kay, L. Friedman Ramirez, Use of Foreign Language Interpreters, in Cultural Issues in Criminal Defense (2nd ed.) (L. Friedman Ramirez, ed.) (Juris Publishing, Inc., 2007).
R. González, V. Vásquez, H. Mikkelson, Fundamentals of Court Interpretation: Theory, Policy and Practice (North
Carolina: Carolina Academic Press, 1991).
State
Court
Interpreter
Certification
search/CourtInterp/CICourtConsort.html

Consortium:

http://www.ncsconline.org/D_

National Association of Judiciary Interpreters and Translators: www.najit.org

Re-

Southern District of New York Interpreters Office: http:// www.sdnyinterpreters.org/
American Translators Association: www.atanet.org
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There are at least two reasons for this last instruction. First, the record of the proceedings is
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